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By email to: consultations@dormant-assets.com   

 

Dear Mr O’Donohoe, 

Call for Evidence 

The Depositary and Trustee Association (“DATA”) represents the depositaries and trustees of UK based 

investment funds.     

DATA welcomes the opportunity to engage with the independent Commission on Dormant Assets in 
seeking to identify assets which are dormant or unclaimed and have a relatively low likelihood of being 

reclaimed by their owners. DATA is supportive of the general aims of the proposal, in providing a legal 
mechanism whereby those assets which are truly dormant can be identified, pooled and used to benefit 

good causes. There are certain categories of dormant assets associated with investment funds, mostly 
arising from residual payments, which in practice are difficult to allocate to or are unlikely to be 

reclaimed by their rightful owners and which DATA believes would be beneficial for both society and 

the funds industry if they could be transferred to the dormant asset scheme.  

However, DATA also wishes to sound a note of caution. Holdings in investment funds are on the whole 
intended to be long term investments. Investors in these products have often made that investment 

with a long term goal in mind, such as provision for their children’s school or university education, 
provision for their retirement or provision for long term care costs. Therefore, it is not unusual to have 

long periods where there is limited or even no contact with investors. However, those investors are still 
relying on their investment being available for future events. DATA therefore believes that careful 

consideration needs to be given to the definition of dormancy, to ensure holdings which have merely 

been put aside for the long term are not included in the definition.  

In particular, DATA does not believe it would be appropriate to apply the definition of dormancy used 
in the existing scheme for dormant bank and building society accounts (i.e. where accounts that have 

had no activity for 15 years are considered dormant) to investment funds. DATA is concerned that 
holdings from accounts that have been dormant (and are not residual holdings), that are swept into an 

extended dormant assets scheme, are not in any way frozen when they are paid into the scheme. This 
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situation might arise if investors’ holdings are sold and the proceeds paid into the scheme. Should an 

investor subsequently seek to recover assets that have been paid into the scheme, they must be entitled 
to receive a value equivalent to what would be the current value of the holdings had these not been 

paid into the scheme. Not to do so could result in investors not receiving any growth on the value of 
their investments – such an outcome would be unfair to investors and could erode trust in the UK 

financial system. To avoid the risk of outcomes that are detrimental to investors, and to avoid 

unnecessarily complexities with the administration scheme, DATA recommends that any non-residual 
unit holdings, including those for “gone away” accounts on funds which are still operating, are excluded 

from the scope of any extended scheme for dormant assets. 

Our responses to each of the questions raised are attached to this letter. Please do not hesitate to 
contact me if you would like to discuss any of the points we have raised.  

Yours sincerely 

 

 
 

 
 

 

Darren Banks 
DATA Chairman 
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DATA’s response to the Commission for Dormant Asset’s Call for Evidence 

 
Question 1 

DATA is of the view that the following types of assets and cash originating from investment funds 
could be considered to include an element of dormancy: 

 

a. Residual balances including Class Action proceeds and withholding tax claims remaining or 
arising following the termination or wind-up of a fund where these are uneconomical or 

otherwise impractical to pay into court or to the last holders on the fund register. 
b. Residual holdings remaining following an investor’s sale of its entire holding in a fund (e.g. 

due to an income payment being reinvested after the holding has been sold). 
c. Redemption payments which have been issued but not cashed and where contact with the 

investor cannot be made. 

 
DATA notes these items have been included in the matrix developed in conjunction with the 

Investment Working Group. 
 

DATA believes that, even in the above scenarios, assets should only be considered dormant where a 

reasonable time period has elapsed and reasonable attempts have been made to identify and pay the 
owners of the assets concerned, except where it is clearly uneconomical to do so. 

 
Question 2 

DATA believes the following types of assets should be excluded from an expanded scheme: 
 

a. Unclaimed income distributions where the fund is still live – DATA notes that, for authorised 

investment funds, COLL already makes provision for these to be paid to the fund. As such, a 
long term dormancy issue will not arise with these holding types, and these can continue to 

benefit the fund. 
b. Unsold unit holdings in a live fund, including where mail has been returned as gone away – 

given the long term nature of investment within authorised funds, lack of contact from the 

investor should not be taken as evidence of dormancy. Many investors will be using their 
funds to achieve long term savings goals, and will rely on their investments being available 

after many years.  
c. Investments belonging to a holder who is deceased and whose estate is under administration 

pending completion of the probate formalities, which in complex estates can take many years 

to resolve, especially in the case of intestacy or the validity of a will being legally challenged. 
The holdings of the deceased should not be considered dormant in such circumstances while 

the estate is under administration. 
 

Question 3 
Noting our response to question 2 and in particular that investment funds are typically considered 

long term investments, DATA believes that careful consideration needs to be given to the definition of 

dormancy, to ensure holdings which have merely been put aside for the long term are not included in 
the definition. In particular, DATA does not believe it would be appropriate to apply the definition of 

dormancy used in the existing scheme for dormant bank and building society accounts (i.e. where 
accounts where there has been no activity for 15 years are considered dormant) to investment funds. 

A more nuanced definition is required for investments in funds that differentiates between residual 

holdings which can arise in the ordinary course of business and the holdings of long term investors, 
with whom contact might be limited for a long period but who are ultimately relying on their holdings 

for a future event. 
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It is important that the definition of dormancy is underpinned by a robust and clear legal framework; 

otherwise there is a risk of authorised fund managers and/or depositaries facing legal liabilities in the 
event of a legal challenge on dormancy. In addition, we note that authorised fund managers and 

depositaries do not usually keep records for 15 years after an account has been closed. Having to 
keep records for this length of time, which is longer than the period specified by the FCA in its 

regulations, would impose an additional and increased burden on depositaries and authorised fund 

managers. We suggest that where any holding is transferred to the dormant assets scheme, the 
records (and responsibility for maintaining these) should also be transferred to the dormant assets 

scheme and maintained centrally.  
 

Question 4 
We have listed below the current legislation and regulations, which apply to each of the scenarios 

listed in question 1: 

 
a. Financial Services and Markets Act (2000); OEIC Regulations (2001); CASS Chapters 6 and 7 

of the FCA Handbook (CASS only applies if in account in name of AFM, CASS doesn't apply if 
account in name of the depositary or trustee); the FCA’s Treating Customers Fairly Principles; 

Trust Law; COLL 6.8.4(1) of the FCA Handbook. 

b. Financial Services and Markets Act (2000); OEIC Regulations (2001); CASS Chapters 6 and 7 
of the FCA Handbook; the FCA’s Treating Customers Fairly Principles; Trust Law. 

c. Financial Services and Markets Act (2000); OEIC Regulations (2001); the FCA’s Treating 
Customers Fairly Principles; Trust Law; COLL Chapter 6 of the FCA Handbook. 

 
Questions 5/6 

DATA believes that an extended dormant assets scheme is unlikely to work on a voluntary basis and 

we doubt that many firms would wish to participate in a voluntary scheme, or would only be willing to 
participate to a limited extent, due to concerns over liability. Depositaries and authorised fund 

managers both have fiduciary duties to their funds and the investors. It is possible some firms and/or 
investors may view a voluntary decision to opt into the scheme as conflicting with their fiduciary 

duties. DATA can therefore foresee complexities should the Government opt for a voluntary scheme. 

 
A mandatory scheme may therefore be more workable. Firms would have no discretion on whether to 

opt into the scheme, and therefore the considerations noted above are less likely to materialise. As 
such, there would be a level playing field with all firms participating in the scheme. DATA suggests 

that the Commission should also consider setting mandatory processes connected to the scheme, 

such as mandatory steps all firms should follow before an asset can be transferred to the scheme to 
ensure it can be considered truly dormant. For example, this may include a minimum number of 

chasing letters to investors advising them they have residual holdings.  
 

Legislation should also seek protect firms transferring assets into the scheme from any liabilities that 
might arise, provided they have followed mandatory procedures. Again, DATA believes this is likely to 

be more feasible with a mandatory legislative framework, although similar legal protections could, to 

the extent possible, be built into a voluntary framework. 
 

Question 7 
No. We note that “dormant assets” are not defined in the context of the Collective Investment 

Schemes Sourcebook (COLL) of the FCA Handbook. 

 
Question 8 

Information on the current regulatory requirements has been fed by DATA into the matrix of dormant 
assets compiled by the Investments Working Group. DATA would like to highlight the following areas, 

where current regulation determines how certain categories of dormant assets should be treated in 
respect of authorised funds: 

 

a. Unclaimed distributions: COLL 6.4.8R(1) in the FCA Handbook requires that “any distribution 
remaining unclaimed after a period of six years, or such longer time specified by the 
prospectus, must become part of the capital property.”  
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b. Unclaimed payments and residual balances following the termination or wind-up of a fund: 

COLL 7.3.7R(10) required that, for an OEIC which has been wound-up or a sub-fund of an 
OEIC which has been terminated, “where any sum of money stands to the account of the 
ICVC at the date of its dissolution or a sub-fund at the date of its termination, the ACD must 
arrange for the depositary to pay or lodge that sum within one month after that date in 
accordance with regulation 33(4) or (5) of the OEIC Regulations (Dissolution in other 
circumstances).”  Similarly, COLL 7.4.4R(2)(c) requires that for a Unit Trust which has been 
wound-up or a sub-fund of a Unit Trust which has been terminated, “any unclaimed net 
proceeds or other cash (including unclaimed distribution payments) held by the trustee after 
one year from the date on which they became payable must be paid by the trustee into court 
(or, in Scotland, as the court may direct), subject to the trustee having a right to retain any 
expenses properly incurred by him relating to that payment.”  (A similar requirement for 

unclaimed cash to be paid into Court a year after the wind-up or termination applies to 

Authorised Contractual Schemes in COLL 7.4A.6R(2).) 
  

Question 9 
The Financial Services and Markets Act (2000) in the case of a Unit Trust, and the OEIC Regulation 

(2001) and the Companies Act (2006) in the case of an OEIC, restrict authorised fund managers from 

transferring units except on the receipt of lawful authorisation from the registered unitholder to do 
so. These laws are intended to prevent anyone other than the registered unitholder from taking the 

investment. These laws would therefore prevent the authorised fund managers from transferring a 
unitholding into the dormant assets scheme. 

 
Question 10 

Depositaries do not hold this information. The registrars or transfer agents appointed by authorised 

fund managers would typically have this information.  
 

Question 11 
DATA believes the funds industry could benefit from participation in an extended scheme for dormant 

assets in respect of small residual payments which frequently arise. Addressing these residual 

payments has proved a significant challenge for the industry. The ability to transfer these to an 
extended scheme for dormant assets could therefore relieve the industry of a challenging burden 

which has proved difficult to resolve. 
 

DATA also notes that in the case of a wind-up or termination, the procedure for paying outstanding 

payments into court can be complicated and expensive. Many of these payments are relatively small, 
and the costs associated with paying these sums into court often outweigh the value of the 

outstanding payments. DATA would therefore welcome a simpler mechanism for dealing with smaller 
payments, particularly those currently required to be paid into court, whether this is a simplified 

procedure for paying these sums into court or an alternative solution such as paying these into an 
extended dormant assets scheme. 

 

 
 

 
 

 

 
 

 


